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In the Court of Appeals of the District of Columbia. 


No. 2743. 

Judd & Detweiler, Inc., Appellant, 

vs. 

John C. Gittings et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 55812. 

Judd and Detweiler, Plaintiffs, 

vs. 

Gittings and Chamberlin, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington in said District * 

hereinafter mentioned, the following T 

mgs had, in the above entitled cause, to wit^ piroceed ~ 

1 Agreed Statement of Facts. 

Filed December 18, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55312. 

Gittings and Chamberlin, Appellants, 

vs. 

Judd & Detweiler, Inc., Appellee. 

for \he ‘mmeUeef d ^ tWeen a PP ellant « and counsel 

IOI me appellees tliat the following is an agreed m 

facts, and upon which the case mty be detfrnled by the CoS 
without the intervention of a jury: ^ourt 

GITTINGS & CHAMBERLIN 
JOHN B. DAISH. 

_ , J. RAYMOND HOOVER 

December 15, 1913. nouvart. 

On and for some years prior to, the 27th dav of Tamm™ iqii 
the plaintiff, Judd & Detweiler, Incorporated, was, and stm is en¬ 
gaged in the printing business in the District of Columbia and the 
defendants, John C. Gittings and Justin Morrill Chamberlin on 
and for some time prior to, said date were, and still are, associated 
1—2 i 43a 
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a, partners in .-aid District in the practice of law, under the firm- 
name of (Sittings Chamberlin. 

On, or about, the 8th day of November, 1911, defendants were the 
attorneys for one Frederick H. Vogt, the appellant in the case of 
Vogt vs. Graff et al., then pending in the Supreme Court of the 
United States. With authority of said Vogt (of which authority, 
other than that furnished by the manuscript, plaintiff had no 

2 knowledge), defendants requested the plaintiff to print fifty 
(50) copies of their brief to l>e used in said case. In compli¬ 
ance with said request the plaintiff sent its messenger to the office of 
the defendants and there procured the manuscript prepared by them 
and printed and delivered at the defendants’ office the required num¬ 
ber of said briefs so ordered, sending a bill with the package but not 
receipting the same, and making said bill read as the charge on the 
books, viz: Mes>rs. Gittings & Chamberlin. Defendant had no 
knowledge of plaintiff’s books, or how the entries were made, and 
never authorized plaintiff* to make out the bill or charge on its books 
as against their firm. 

On. or about the 27th day of January, 1911, the defendant, John 
C. Gittings, was the attorney for one R. E. Johnston, the defendant- 
appellant in the case of Edwards et al. vs. Johnston, then pending 
in the Supreme Court of the State of South Carolina. With author- 
itv of said Johnston (of which authority, other than that furnished 
by the manuscript, plaintiff had no knowledge), defendant- re¬ 
quested the plaintiff to print fifty (50) copies of their brief to be 
used in said case. In compliance with said request, the plaintiff 
sent its messenger to the office of the defendants and there procured 
the manuscript prepared by them and thereupon printed and de¬ 
livered at the defendants’ office, the required number of said briefs 
so ordered, sending a bill with the package but not receipting the 
same, and making said bill read as the charge on the books, 

3 viz: Messrs. Gittings & Chamberlin. 

Plaintiffs had done similar printing for defendants for a 
/number of years, and bills were delivered with above mentioned 
/ work, made out in the name of Gittings & Chamberlin, as had been 
/ the custom. Rills for previous work of a similar nature had always 
been paid to plaintiff by defendants, plaintiff having no knowledge 
whether or not there had been previous payments to defendant by 
any or all of their clients; on the other hand, defendants never paid 
any of said bills without first receiving payment from the client, of 
which prior payment by defendants’ clients plaintiff had no knowl¬ 
edge. On receipt of manuscript, plaintiff knew that defendants 
were attorneys for their respective clients, and that the work was 
ordered by them - in no wise different from the manner in which 

( other orders had been given by them to plaintiff, to wit, a telephone 
order by defendants to call for copy for their brief, and when the 
brief, was printed, delivery of same to defendants by plaintiff with a 
bill made out in defendants’ name: The account was kept in the 
name of defendants on plaintiffs’ books, of which fact the defend¬ 
ants, however, had no knowledge. 

V Defendants did not dispute the bills or liability therefore until suit 
— brought, namely, on the 24th day of June, 1912. 







JOHN C. GITTINGS ET AL. 3 

rmmofVfr 3 ’ J" cludin S. the: work for which this suit is brought, the 
names of the attorneys, in their respresentative capacity was printed 

hriof page and als ° ? n l , he covers ; tha ‘ on the last pages of these 
briefs, there was printed in the Vogt brief: F 6 

4 Respectfully submitted, 

JOHN C. GITTINGS, 

JUSTIN MORRILL CHAMBERLIN, fW 

Of Counsel.” 

And on the cover was printed as follows: 

“Supreme Court of the United States. 

October Term, 1911. 

No. 73. 

FREDERICK H. VOGT, Appellant, 

vs 

CHARLES GRAFF, FREDERICK C. GIESEKING and 
• MATILDA S. VOGT. 

Brief on Behalf of Appellant. 

JOHN C. GITTINGS, 

JUSTIN MORRILL CHAMBERLIN,^ 0 ™'’'' ^ Appelhnt 

Of Counsel 

In the Johnston brief, last page: 

“Respectfully submitted, 

JOHN C. GITTINGS, 

Attorney for Defendant-Respondent” 

and on the cover was printed as follows: 

“In the 

Supreme Court, State of South Carolina, Tenth Circuit, Greenville 

County. 

November Term, 1910. 

b H. A. EDWARDS ET AL., Plaintiffs-Respondents, 

against 

R. E. JOHNSTON, Defendant-Appellant. 

Points and Authorities of John C. Gittings, Attorney for Defendant- 

Appellant. 

JOHN C. GITTINGS, 

Attorney for Defendant-Respondent . 

Judd & Detweiler (Inc.), Printers, Washington, D. C.” 




gv- 


f. ir 
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That there is no dispute as to the quality or quantity of the 
work, or that it was charged at other than the customary price, and 
the defendants acknowledge that if indebted at all, they are as a 
firm indebted to the plaintiff in the sum of Fifty-four and 00/100 
Dollars ($54). 

It is further agreed that the rules of the Courts made the printing 
of briefs necessary in both cases. 

The correspondence relating to the subject matter of this suit be¬ 
tween plaintiff and plaintiffs’ attorney and defendants is as follows- 

(Copy.) 

April 17, 1912. 

Messrs. Gittings A' Chamberlin, 482 Louisiana Avenue, Washington, 
D. C. 

Gentlemen: We are very much surprised at your action 
6 regarding your account. We have written you and sent you 
statements several times and have received no/ reply. We 
shall 1 >e especially pleased if you will give this matter your atten¬ 
tion at an earlv date. 

Yours very truly, 

JUDD & DETWEILER, INC., 
-, President. 


(Copy.) 

May 17th, 1912. 

Messrs. Gittings & Chamberlin, 482 Louisiana Avenue N. W., 
Washington, D. C. 

Attention of Mr. J. M. Chamberlin. 

Gentlemen : I take this means of again calling your attention to 
the amount due Messrs. .Judd & Detweiler by your firm. Please un¬ 
derstand that I am not placing this matter constantly before you in 
shape of a dun but for the reason that as my clients have placed the 
matter in my hands, they naturally expect prompt settlement by 
me. You as members of the legal profession can well appreciate this 
last statement and I therefore think you will let me have an early 
reply. 

Yours verv truly, 

(S’g’d) ‘ ‘ J. RAYMOND HOOVER. 

J. R. H./S. 


7 (Copy.) 

Mr. J. Raymond Hoover, Hibbs Bldg., City. 


May 17th, 1912. 


Dear Sir: Your favor of the 17th instant to our Mr. Chamberlin 
was turned over to me for attention. Your bill for brief No. 62 is 
evidently in the case of Vogt vs. Vogt. I do not know how the mat¬ 
ter escaped our attention, but I am writting Mr. Vogt todav request¬ 
ing that he pay the bill at once. 
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I. . .ill “Me i! ,m ,, ” « — 

Very truly yours, * ly< 

j. c. o./a ) J0HN a gittings. 

(Copy.) 

• * Gittings & Chamberlin ieo r • • . Ma y l8th . 1912. 

Attention of Mr. J. C. 'citt"^" 1 ""™ Avenue ’ Washington, D. C. 
Gentlemen : Yours nf \fo\r 174 

your prompt reply to my letter of that'cTa'tf 8nd 1 thank y ° U for 
Yours very truly, 

■1. R. Hyg d) J ‘ RAYMOND HOOVER, 

8 . _. 

(Copy.) 

M 1So„ Gi S n g * ChamherIi “. Louisiana AvenueT {v.JwL 

that when I fi ret 

mg, it was understood that the Tohnston^n er 8 + two blIIs for print- 
thirty days and if Mr. Johnston h id nil ! was to remain open for 
within that period von agreed to seltto t . l ‘' d ' anc ' ed the money to you 
elapsed, I beg to revues/'oft' As ,hat time haa 

letter of over two weeks agoa’nd 1 ? n0t ' leard fro ."> you since your 

both of these accounts, I Would request" V ou' t* |1 [' lnla rily liable for 
also at this time. 1 t you to please pay this bill 

Kin Y y o^a? T preferred attenti ° n - 

J. R. H./S. ’ ---• 

(Copy.) 

Mr J. Raymond Hoover, Hibbs Bldg., City. JuDe4 , 1912. 

betters Iritten'by" us Jour clientotoda W * Th™ C ° pies of 
9 ter will be disposed of in a few^davs a ” d h ° P6 the mat ' 
Very truly yours y 

J. C ( ®y d) ’ GITTINGS & CHAMBERLIN. 

(Copy.) 

Col. R. E. Johnston, Morgenton, N. C June-4, 1912. 

ment of their bib tor Jd mTnif oHLeh '-’W Judd /’ Detweiler for pay- 

Th - bu, „ , 2J ., as?5i tr™. 
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kindly let me know what prospects are of your having money in 
nand to dispose of this shortly. 

Very truly yours, -——. 

J. C. G./G. 

(Copy.) 

June 6, 1912. 

Mr. Fred Vogt, The Alabama, City. 

Dear Fred: T do not understand why you have not answered my 
letter or paid Judd & Detweiler’s bill. I am being bothered again 
and threatened with suit on account of your bill. The amount is 
$30. Kindly let me, or them have a check at once, and if you send 
it to them, advise me that you have done so. 

Very truly yours, -. 

J. C. G./G. 


10 


(Copy.) 


June 17, 1912. 


Gittings & Chamberlin, 482 Louisiana Avenue N. W., Washington, 
D. C. 


Gentlemen: Tn Matter of Judd & Detweiler’s Claim. 

Concerning the above matter, I have not heard from you since 
the 4th instant and as T believe sufficient time has been given you 
to adjust this matter with your client**, 1 beg to say that, unless this 
account is settled by the latter part of this week, my instructions are 
to institute suit. 

I trust this will not be necessary and hope that you will imme¬ 
diately send me your check. 

Yours verv truly, 

(S’g’d) ‘ J. RAYMOND HOOVER. 


J. R. H./S. 


Opinion of the Court. 

Filed July 29, 1914. 

Tn the Supreme Court of the District of Columbia. 

At Law. No. 55312. 

Judd and Detweiler 
vs. 

Gittings and Chamberlin. 

The plaintiffs are printers, the defendants attorneys at law. The 
defendants were attorneys of record in a cause pending in the 
11 Supreme Court of the United States and in another, pend¬ 
ing in the Supreme Court of the State of South Carolina. 
The Rules of the Supreme Court of the United States provided: 
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Rule 21—Briefs. 

♦l Y le r C °! insel * or P laintiff in error or appellant shall file with 
the clerk of the court, at least three weeks before the case is called 
foi argument, thirty copies of a printed brief, one of which shall 

on application be furnished to each of the counsel engaged upon 
the opposite side. 6 6 F 

2 . * * * 

f° r a defendant in error or an appellee shall file 
with lie clerk thirty printed copies of his argument, at least one 
week before the case is called for hearing His brief shall be of like 
c nuacter with that required of the plaintiff in error or appellant, ex¬ 
cept that no specification of errors shall be required, and no state¬ 
ment of the case, unless that presented by the plaintiff in error or ap- 
pellant is controverted. ^ 

4. * * * 

“5. When, according to this rule, a plaintiff in error or an ap¬ 
pellant is in default, the case may be dismissed on motion; and 
when a defendant in error or an appellee is in default, he will not be 
heard, except on consent of his adversary, and by request of the 
court. 

6 . * * * 

7. * * * 


12 The rules of the Supreme Court of the State of South Caro¬ 
lina provide: 

Rule VII. 

•'Within twenty days after the “case” has been settled or agreed 
upon, the appellant shall serve three printed copies of the case or 
brief, as prepared for argument, on the attorney of the adverse 
party. If he fail to do so the respondent may, by notice in writing 
require the service of such copies within ten days after the service of 
the notice; and if the copies be not served in pursuance of such 

notice, the appellant sl ' u11 l,e deemed to have waived the appeal - and 

on affidavit proving the default and the service of such notice the 
respondent may enter an order with the clerk, dismissing the ap¬ 
peal for want of prosecution, with costs; and the court below mav 
proceed as though there had been no appeal.” 


Rule VIII. 

‘Three days previous to the commencement of the argument of 
any case, the counsel for the appellant shall deliver to the Clerk of 
the Court ten copies of the case or brief, which shall be disposed of 
as follows: one copy to each of the Justices, one for the Court, one 
for the Reporter, and one for the Library of the Supreme Court* and 
at the same time each party shall deliver to the Clerk eight copies 
of the points, as required by Rule IX, six copies to be disposed of as 
above stated, and the remaining two copies to be delivered to the 
counsel of the other party on demand. 

13 ,. Part ! es failing to furnish points shall be confined to the 

discussion of questions that arise upon such points as shall be 
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furnished by the other parties to the cause, in accordance with this 
rule.” 

1 roin the agreed statement of facts it appears, that with the au- 
t o t^ tiieii c licnt s in each case, the defendants requested the 
plain tills to print fifty copies of t lie brief to be used in each; plain- 
till sent a messenger to the defendants, procured the manuscript, 
printed and delivered the briefs. They were accompanied by a bill 
to Messrs. Ciittmgs and Chamberlin. Throughout a number of prior 
years the plaintiffs had printed similar briefs for the defendants in 
other cases, delivering a bill in the name of the defendants with the 
work in each instance. Trior work had always been paid for by 
the defendants, but never until they had first received the money 
from their respective clients. Plaintiffs never knew that the money 
came from the clients, and the defendants never knew that the work 
was charged against them personally upon the books of the plain¬ 
tiffs. In every instance, including those at bar, the plaintiffs knew 
the defendants to be the attorneys for the clients. The amount of 
the claim herein is agreed to be correct—the only dispute is over the 
personal liability of the defendants. 

If an agent orders for and on behalf of a principal, he is not per¬ 
sonally liable if the fact of the agency, was at the time of the order, 
expressly or by implication known to the creditor; otherwise he is 
liable, although as a matter of fact the order is for, or on behalf of, 
or even at the express direction of the principal. It is not 
14 claimed that the plaintiffs were expressly informed that the 
order was for or on behalf of the client, so that the result 
must depend upon whether there was in the situation, that which, by 
implication carried to the plaintiffs this information. 

The agreed statement brought to the plaintiffs’ knowledge that 
one case was pending before the Supreme Court of the United States; 
that the other case was pending before the Supreme Court of the 
State of South Carolina. The printing and the filing of the briefs, 
was in each case, required in the presentation of each cause, by 
court rule, which was matter of law; it would follow that the plain¬ 
tiffs at bar, must by implication be assumed to have known that law. 
“Ignorantia legis excusat neminem.'' Which would carry knowl¬ 
edge that the work was ordered not for the convenience of either 
counsel or client, but in the discharge of a positive, a mandatory 
obligation enjoined by the law upon the principal party litigant; 
in other words the plaintiffs at bar would be considered as charged 
with knowledge that the printing of the briefs was an act which the 
law required the litigant to discharge, either personally or through 
his attorney. This, coupled with the fact carried to the plaintiffs by 
the manuscript itself that the defendants at bar were the attorneys 
for the litigants so charged, would charge them with knowledge that 
the work was ordered by an agent for a principal, and on behalf of 
that principal, was the principal's primary obligation, and that the 
agent giving the order would not be personally liable unless he had 
in express terms pledged his personal credit. 

The fact that the plaintiffs at bar had charged the items 
against the defendants is unimportant in view of the consid¬ 
eration that the defendants did not know it. The fact that 
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check ef fs n not t of h rl!rnir t0f0re pai , d prio J bills with their personal 
i G * C * D0 , t of controllin g importance for the reason that if the 

P “, at K bar " ere cha , r « ed with knowledge that a particular order 

bmtv P i^L an a t ?en |‘ f ° r hlS P rl , nci P al . il creates no personal lia¬ 
bility in these particular eases unless there was a pledging of the 

pereonal credit of the defendants in the cases. g 8 

fh F b , e exclusion of the Court must be, that knowledge carried to 
the plaintiffs by the manuscript of the courts in which the reflective 
causes were pending implied in the plaintiffs’ knowledge of the law 

briefs th g e RuWof th UrtS UP ° t n U n SubjeCt 0f the P^P a ration of 
i • , °* ^ le reactive Courts are part of that law the 

plaintiffs were charged with knowledge of these rules; in each in¬ 
stance, and as the ordering of them by his attorney must be taken 
as an order for and on behalf of a known principal as the order of 
that principal and m view of the fact that no claim is made that the 

to be n m n the a ir favo P r ged PerS ° na ‘ Credit; the J ud K ment ought 
Judgment for the defendants. 


WRIGHT, Justice. 
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Supreme Court of the District of Columbia. 


Wednesday, July 29, 1914. 

presiding reSUmed P ursuant to adjournment, Mr. Justice Wright 


Now come here as well the plaintiffs by their Attorneys Messrs. 

nerve B ' fo’ aD< l ?*y mo ? d H ?? ver > as the defendants in proper 
person and file a stipulation in writing with the Clerk of the Court 

waiving a trial by jury; whereupon after consideration, of the 
agreed statement of facts filed herein, the Court finds the matters of 
difference between the parties in favor of the defendants 

I herefore it is considered that the plaintiffs herein take nothing 
by their suit, and that the defendants herein go thereof without dav 
and recover against the plaintiffs the costs of their defense to be 
taxed by the Clerk, and have execution thereof. 

Memorandu/m.. 

August 12, 1914.—Appeal noted by Plaintiffs, Judd & Detweiler 
a corporation. ’ 


2—2743a 
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17 In the Supreme Court of the District of Columbia. 

At Law. No. 55312. 


Judd & Detweiler, Inc., 
vs. 

John C. Guttings and Justin Morrill Chamberlin, Trading as 

Gittings and Chamberlin. 

The President of the United States to John C. Gittings and Justin 
Morrill Chamberlin, trading as Gittings and Chamberlin, Greet¬ 
ing: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal from the Supreme Court of the District of Columbia, 
on the 12 day of August, 1914, wherein Judd & Detweiler, Inc., are 
Appellants, and you are Appellee, to show cause, if any there be, 
why the Judgment rendered against the said Appellant, should not 
be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Thomas II. Anderson, Senior Justice of 
the Supreme Court of the District of Columbia, this 12" day of 
August in the year of our Lord one thousand nine hundred and 
fourteen. 

J. R. YOUNG, Clerk , 

By FRED. C. O’CONNELL, Ass’t Clerk . 


Sendee of the above Citation accepted this 12" day of August 
1914. 


GITTINGS & CHAMBERLIN, Appellees. 


[Endorsed:] No. 55312. Law. Judd & Detweiler, Inc. vs. Git- 
tings & Chamberlin, 26. Citation. Issued Aug. 12, 1914. 
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Memorandum. 


August 14th, 1914.—Bond for Costs on appeal approved and filed. 

Assignment of Eirors. 

Filed August 14, 1914. 

******* 

The plaintiff designates the following as its assignment of errors 
in the above entitled cause. 

1. The court erred in giving judgment for the defendants herein 
on the agreed statement of facts. 

2. The court erred in refusing to give judgment for the plaintiff 
herein on the agreed statement of facts. 




JOHN C. GITTINGS ET A L. 

knowledge oftfie Rules of the "snnr ^ ^ laintiff chargeable with 
and of the Rulesof fiSupreme^CourTnf^ U 1°^ ^the United States 
ftrmusions and requirements of said rules respectively, lna 41111 ° f the 

court, . C ondTti I onahy e requirin°g d thf j^ntin^ h^f ° f th ® mles of 
plaintiff knowledge that the defendant ^ ° • ^ ne j S > carr ied to the 

b "' r * h '” 1 "’ ““"8 

J' ■“? a 

19 to the plaintiff knowledge tlud the defend™^ f j’ brou g ht 

, . . Printing of the briefs were ^ti g as Sr with ^tT"? ' he 
bind only their principals. agents with authonty to 

facts herein there^was'insufficient* notice* 1 ) 01 *i n ? er , the statement of 
that they were acting 

t n4t the dut ^ * *■ 

nonfv p'aiutifT at the time the work was ordered^ PnnCIpals - to 80 

stances attodMr^nHthe’oi^eringof /heb^^h*® a " d circum ' 
Iiabilifv of the defendants as prinTipals bnefS herem fixed the 

ally requiring rt the r filing S’thirty'and^th V?' 68 ° f C ? Urts condition - 
spectively, authorized an attorney for lltiganteTn S^ur/T^ 8 i* 

sbc* each ° f tw ° briefs f ° r **£»* binSiaas; 

copies of 'b r ief''f (yr I hi g!' r i ts " !vh ?,/'(1 !<’re' that th l- ? rderi ng of fifty 
but thirty and thirteen copies respectively a ®J ond, .t lonall y req ui red 
bility of defendants as prinripaLs 1 ’ ** 6Vldence of the lia ‘ 

anR ,oT,tZro7displ f S n ^rs U* WJuw of defend- 

^ pn P ndpi With “ ,e W ° rk Was evidence of n the liability ofdeSa^ 

20 defendants «f 

the account sued on had becomp ctoWl . ?k J hty untl ^ 

hability of the defendants as principals. 6Vldence ° f the 

id. 1 he court erred in failing to hold that th^ k ^ 
to show that defendants were at the time of orfenW rt ?“k ® f / P ” > ° f 
mg as agents and not as prindpals^^tft^^ ac ^ 

JOHN B. DAISH, 

J. RAYMOND HOOVER, 

Attorneys for Plaintiff. 

ot °' “ k "»»'«lE*d thi. 14th d,y 

GITTINGS & CHAMBERLIN. 
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Designation of Record. 

Filed August 14, 1914. 

******* 

John R. Young, Esquire, Clerk of Supreme Court of the District of 
Columbia: 

In the matter of the appeal of the plaintiffs in the above entitled 
cause from the judgment entered therein on the 29th day of July, 
1914, the plaintiff designates the following papers and proceedings 
as the record on appeal. 

1. The agreed statement of facts filed December 18, 1913. 

2. The opinion of Mr. Justice Wright and judgment entered in 
favor of defendants July 29, 1914. 

3. Memorandum of the approval and filing of the appeal 
21 bond for costs. 

4. Assignment of errors. 

5. This designation. 

JOHN B. DAISII, 

J. RAYMOND HOOVER, 

Attorneys for Plaintiff . 

Copy of the foregoing designation received this 14th day of Au¬ 
gust, i914. 

GITTINGS & CHAMBERLIN, Defendants. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columlna, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21 . both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made a part of this transcript, in cause No. 55312 at Law, wherein 
Judd and Detweiler are Plaintiffs and Gittings and Chamberlin are 
Defendants, as the same remains upon the files and of record in 
said Court. 

In testimonv whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of September, 1914. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, Assit Cl’k. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2743. Judd & Detweiler, Inc., appellant, vs. John C. Gittings et al. 
Court of Appeals, District of Columbia. Filed Sep. 4, 1914. Henry 
W. Hodges, clerk. 
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IN THE 
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OCTOBER TERM, 1914. 


No. 2743. 


•H DD & DETWEILER, INC., App 
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THE CASE. 


Tills is an appeal by the plaintiff lielow from a ;,„n 

.. 7 , ,Sr; 

Columbia in a suit for the value of nrintimr - ^ ,. f 

.1 U» defendant, «.™ y , „ 

lc 
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an Agreed Statement of Facts (Rec., pp. 1-6). The plain¬ 
tiff below (appellant here) received copy for the briefs and 
was ordered to print 50 copies of same by the defendants; 
when the work was completed, it was delivered to defendants 
accompanied by bill addressed to and charging them. The 
plaintiff* charged on its books the defendants with the 
amount due bv virtue of the work done; bills so made out 
were sent from time to time; later plaintiff wrote defend¬ 
ants calling attention to the fact that the sum had not been 
paid. Subsequently plaintiff placed the account for collec¬ 
tion in the hands of its attorney, who saw defendants. 
There was then no denial that defendants were liable as prin¬ 
cipals; not until suit was brought, was there any claim that 
defendants did not owe the amount alleged to l>e due and 
which it is agreed is reasonable. When suit was brought, 
over eight and fourteen months after the two items of in¬ 
debtedness had been incurred, defendants plead their 
agency for a disclosed principal. 

The case is now on appeal from the decision of the court 
below, Mr. Justice Wright presiding. 


ASSIGNMENT OF ERRORS. 

T1 ie plaintiff designates the following as its assignment 
of errors in the above-entitled cause: 

1 . The court erred in giving judgment for the defendants 
herein on the agreed statement of facts. 

The court erred in refusing to give judgment for the 
plaintiff herein on the agreed statement of facts. 


3. The court erred in holding the plaintiff chargeable 
with knowledge of the rules of the Supreme Court of the 
United States and of the rules of the Supreme Court of 
South Carolina and of the provisions and requirements of 
said rules respectively. 
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4. The court erred in holding that knowledge of the rules 
of court, conditionally requiring the printing of briefs ear¬ 
ned to the plaintiff knowledge that the defendants were in 
ordering the printing of the briefs herein, acting solely and 
only in the capacity of agents. 


• >. The court erred in holding that knowledge of the 
ru es of court, conditionally requiring the printing of briefs 
brought to the plaintiff knowledge that the defendants in or- 
enng the printing of the hriefs were acting as agents with 
authority to hind only their principals. 


6 . The court erred in failing to hold that tinder the state¬ 
ment of facts herein there was insufficient notice bv defend¬ 
ants to plaintiff that they were acting as agents and not as 
principals. 


7 The court erred in holding that it was not the duty of 
defendants, if they wished not to bind themselves as prin¬ 
cipals, to so notify plaintiff at the time the work was or- 


8 . The court erred in failing to hold that the facts and 
circumstances attendant upon the ordering of the briefs 
herein fixed the liability of the defendants as principals 

ff The court erred in holding that the rules of courts 
conditionally requiring the filing of thirty and thirteen' 
copies of hriefs respectively, authorized an attorney for liti¬ 
gants ,n said court to order fifty copies of each of two hriefs 
for litigants, binding said litigants as principals. 

10 The court erred in failing to hold that the ordering 
of fifty copies of briefs for litigants, when there was condi¬ 
tionally required but thirty and thirteen copies respectively 
was evidence of the liability of defendants as principals. ' ’ 

11. The court erred in failing to hold that the failure of 
defendants to question or dispute the bills herein when first 




rendered and transmitted with the work was evidence of the 
liability of defendants as principals. 

1*2. The court erred in failing to hold that the failure of 
defendants to question or dispute hills or deny liability until 
the account sued on had become stated was evidence of the 
liability of the defendants as principals. 

13. The court erred in failing to bold that the burden of 
proof to show that defendants were at the time of ordering 
the briefs acting as agents and not as principals was on the 
defendants. 

THE ISSUE. 

The short point of this case is: Where an attorney at law 
in the usual course and manner of his doing business with 
printers, being the same course and manner of business as 
generally and uniformly applies )>etween such attorneys and 
j»rint-ers, orders briefs to be printed (the order being unac¬ 
companied bv any statement as to who will pay for the work, 
which is accepted), can he deny personal liability for the 
bills (which have been regularly and frequently sent) for 
the first time upon suit brought, eight and fourteen months 
after the work has been done? 
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argument. 

erro'^eTerTand Tr nt vf ***“'»«“ of 

the following poln^ 0 nlw “ *“* b ™ f " nd « 

disclose the factUirtSS^whOT*oidenShe an<1 p 68 ™** 1 *' 
ncling as agents and not as principals P 

»*» "" ~ wh 


- ?**■» 

acting a, agent, and mi „ pn „,,y rk ’’ 

J&sss: tzs“7r' r *, ~ -» 

eonduct himself lh„ third parties ,„.'f„ll, ifoSl ™1« 

Z “ «»iZ .S oSXC'h“ Z’ 

rRur* p “ rfc ■* •"• •» *"•»»* »• s 

Wilder w. Cowles, 100 Mass., 487. 

Worthington w. Cowles, 112 Mass., 30, S. C. 

, Jn the cited case, twice on appeal, the facts were as fol- 

- “- “S ; h ;s 
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tiff, nevertheless plaintiff believed defendants were acting 
in their own personal capacity when they guaranteed the note 
to he collectible. Suit brought by plaintiff against defend¬ 
ants on the guarantee, defendants pleaded agency and 
“asked the court to rule that if defendants were in fact agents 
for Hanson, and disclosed their agency to the plaintiff, or 
the plaintiff knew it, or had reasonable cause to know it, 
defendants would not be liable.” The court refused to so 
rule. Held, that the question was “from whom did plaintiff 
understand lie was buying the note. * * * That upon 

the uncontroverted facts, prima facie, the transaction was 
with the defendants, and to relieve them from liability, 
there must have occurred such a state of facts that the 
plaintiff understood, or ought to have understood as a man 
of reasonable intelligence, that lie was dealing with Hanson” 
[the real party in interest] 1 1*2 Mass., 80. 31. 

On the former trial, 100 Mass., 487, 400, it was held, con¬ 
cerning the burden of proof: 

Wells, J 

“But the particular facts, from which it is claimed 
a contract with Lane, as the principal, may be in¬ 
ferred, must be proved by the defendant. If the 
plaintiff’s evidence shows a contract negotiated with 
the defendant, apparently in his own behalf as prin¬ 
cipal and nothing to the contrary appears, that is 
sufficient. He is not bound to go further, and ex¬ 
clude other possibilities. Evidence tending to prove 
that the defendant was agent of Lane, does not re¬ 
quire the plaintiff to prove affirmatively and specially 
that the agency was not disclosed.” 

Appellant’s premise being correct, namely, that it is the 
duty of one who desires to be considered as acting as an 
agent for another to clearly disclose the fact, it is submitted 
that in this particular case there was insufficient notice to 
appellant by appellees, a matter next considered. 




2. That there was lack of sufficient notice to appellant that 
ppe/lees were acting as agents of disclosed principals. 

0;; t h e only matter which has any bearing on the subject 
of notice, the court below said: J 

knowledire* t fen sti,tement lirou g |l , t to the plaintiffs’ 
knowledge that one case was pending before thp 

prenie Court of the United States; that the other c !se' 

\as pen(lm K before the Supreme Court of the State 

"'“I 1 arol . lna - , The printing an<l the filing of 

on o'f'ei r 1,1 ea K h C8Se ’ re< P lired in the presenta- 
f a v'Tf’r C °"!' t rule ’ "'hi'' 1 ’ was matter 

,’ . ", ould fo low that, the plaintiffs at har 

law I/,,"'"’ '? 0 /' be assumed to have known that 
a '\a * V'oumtia legis excusat neminem.’ Which 
aould carry knowledge that the work was ordered 
I | . for the convenience of either counsel or client 
but m the discharge of a positive, a mandatory obli- 

Htiff 0 int el T” n tf by ‘ b !, la T u P° n ‘he principal party 
tigant other words the plaintiffs at bar would 

printiila'of C (he*h ' f ^ with knowled ff e that the 
printing ot the briefs was an act which the law re¬ 
pined the litigant to discharge, either nersonillv 
or through his attorney. This, coupled with the feet 
carried to the plaintiffs by the manuscript itself that 
the defendants at bar were the attorneys for the liti- 
gants so charged, would charge them with knowledge 
that the work was ordered by an agent for a nrinri- 
po , and on behalf of that principal, was the princi- 
als primary obligation, and that the agent giving 
the order would not be personally liable unl£« he 

(Rec. m p. e 8) reSS lermS pledsed his Personal credit 1 ’ 

Appellant submits that the court below erred in so hold¬ 
ing First, because the knowledge of the rules of court can¬ 
not be imputed to appellant, which was not a party to the 
suits for which the briefs were used. 

,J.! \ S that the rules of the Supreme Court of the 
l mted States and the Supreme Court of South Carolina 
conditionally require the printing of briefs; such rules are 
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made for the guidance of suitors to a cause and are not 
binding on third parties. 

In Roth vs. District of Columbia, 18 Appeals D. C., 547, 
551, it was held: 

“But these rules, so long as they remain unre¬ 
scinded, cannot be dispensed with by the court to 
meet the apparent hardship of any particular case, 
in the absence of fraud. They have the force of law T , 
and are binding upon the court, and upon the suitors 
and those who represent suitors. (Italics ours.) This 
is the principle that prevails generally in the courts 
of the country. The case of Thompson vs. Hatch, 3 
Pick., 512, is a leading case upon this subject.” 

A search of many authorities fails to disclose any de- 
cision wherein it has been held that a party not a litigant 
must take notice of rules of court. The attention of the 
court need hardly be called to the hardship that would re¬ 
sult if such were the law in cases similar to the one at bar. 
It would mean that a printer would be obliged to possess 
a digest of all the rules of court, both Federal and State, 
supreme, and inferior, to ascertain if the particular court 
required briefs to be filed. It would also make a printer 
doing court printing a quasi-party litigant—if not a party 
litigant—in each proceeding. 

But granting for the purpose of argument that it is 
found in a particular instance that a rule of court required 
the filing of briefs, can the printer safely presume the at¬ 
torney's authority to order the printing of the brief and 
charge it to a client of perhaps uncertain financial responsi¬ 
bility? In the ease at bar the printing of briefs was not 
mandatory. It is true that unless briefs had been filed the 
appeals might have been dismissed, but could the appellant 
reasonably assume on the one hand that the respective 
clients of appellees had determined to pay for additional 
printing of briefs, or on the other, that they were unwilling 
to longer contest the cases, and, under the above supposition, 
can a printer be held to assume to have knowledge of the 
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terms of the contract of attorneyship in resDect to tl 
financial arrangements or otherwise? ? P to the 

Rules of court are in some jurisdictions changed to meet 

How 252 1 ° PartiCU lT C1,ses > U ' S - Breitling, 20 
o"., 2o2. Is It reasonable to hold that rules, which mav 

«e altered at will and without public notice in special cases 

> ould lie tlie major element to notify the printer that the 

a orney is acting as an agent, when the attorney bv m r i 

; , ;' 0n "" | g ,he Printer that he must look to the client for 
' p.i> "w\ easily disclose his agency and fix the liability 
b, s been held that courts do not take judicial notice of 
ndes of other courts, in the absence of statute 
Cherry vs. Baker, 17 .Aid., 75. 

Comelison vs. Foushee, 101 Ky. 257 
Gudgeon vs. Casey, 62 Ill. App." 599.’ 

> an San dan vs. Turner, 6 Q. B., 773 

If courts do not take judicial notice of the rules of other 
n una s, is it fair to impose the onerous duty upon a printer 

, '° , b ? Called u P° n 10 Print briefs of causes that are 

being tried in many courts? are 

Second. Admitting, for sake of the argument, that a 
printer must have or is chargeable with knowledge of the 

™ ~i', r; ■ 1 «» r«* .f Z 

™ wii “ i — ... 

lirilr. 11 Tl',“ 'Ti/'T"'” 0rie " d fi % »pi«< of iwo 

a .i o 68 ° fh ® Su P reme Court of the United States 
and the Supreme Court of the State of South Carolina re- 

'|uno on \ t lirtv and thirteen copies, respectively. There¬ 
fore. would knowledge of the rules of these two courts have 
put appellant on notice that appellees were ordering s a id 
briefs in the discharge of a positive, a mandatory obligation 
enjomed by the law upon the principal party litigam,” as 
sta^tcd in the opinion of the court below? (Ree., p. 8) If 


such rules impliedly gave appellees the power of ordering 
briefs, of which power appellant is here assumed to he 
charged with notice, such power and such charging with 
notice must l>e construed strictly, and when appellees ordered 
fifty copies of two briefs, the rules requiring but thirty and 
thirteen, respectively, the presumption arises that appellees 
were not acting within the'scope of, but l>eyond, that au¬ 
thority. The ordering of a greater number than is neces¬ 
sary completely overcomes any presumption that they were 
ordering same in furtherance of their duties and power as 
agents, if in fact they were agents. 

In Weisse & Co. vs. City of New Orleans, 10 La. Ann., 
46, the facts were as follows: Article 2969 of the Civil Code 
of Louisiana allows a person exercising a profession to do 

anv business in the ordinarv course of affairs to which he 

«. * 

is devoted without specific authority of the principal. In 
the case cited it was held: 

“Although the right of counsel to have their argu¬ 
ments or briefs printed at the ex|>ense of their 
clients, may l>e conceded as an implied power, yet 
we think is is clear that such power must necessarily 
be limited to the accomplishment of the object de¬ 
signed; in other words, the client should not he 
taxed with the printing of more copies of briefs or 
arguments than are usually required in such cases 
under the rules of practice. (Italics ours.) It is 
clear, therefore, that the defendants cannot he made 
liable, in the absence of any agreement, beyond such 
amount.” 

To the same effect is Williamson Paper Co. vs. Bosbyshell, 
14 Mo. App., 534. 

It is submitted that Mr. Justice Wright erred in holding 
appellant chargeable with knowledge of the rules of court, 
and that such knowledge placed it on notice that ap¬ 
pellees were acting as agents; granting that appellant is 
chargeable with such knowledge, the fact that appellees or¬ 
dered more briefs than were required or necessary by the 




'HiS'exi tv°r ,r,S UMed , My P0Ssible Terence that 
said rules. ' ° f fU ' tUa ‘ ° r illlputed knowledge of 

the T rn! the , Uppellant nor th e appellees considered 

the rules of court brought knowledge of the liability t„ 

Thitrthe r fT” fr ° m tHe AKrced Statement of Pacts 
in accord whh°tl Partl6S respect to the liability were 

!,dSzrs; ,h ',"f ne —•*» <*. . .. 

oil •! i i h c,ear - Inese several facts wero nm 
all considered by the court hplmv ti “ . e not 

pellant that the chartrinp-nf tt 1 1C contentlon °f ap- 

know it. The fact that tl. t / <ee ndants did not 
fore paid prior hi Is «,t , defendants had thereto- 
of controlling i or nc e fo^t’^ 0 ^ 1 ch f k > is “<* 

plaintiffs at barTet charSd^ withtld'S* " 

a Particular order was placed bv an acent for P* 
personal credit of the defendants in 

Vork College of Den liar,.. ,J 4 -j y" J"''®'"", "* N «» 

* ■ Printer, 1 . „ h , M 



“It appeared that bills for the work were sent by 
plaintiff to the defendant’s said attorney. Plaintiff 
attempted to explain why this course was followed, 
but on objection this evidence was rejected. This 
was obvious error. The <piestion to whom credit 
tin* (/imi by the plaintiff was the vital one in the 
rase [italics ours], and. while the sending of bills 
to the attorney direct justified inferences favorable 
to the defendant, it was the privilege of the plaintiff 
to rebut these inferences by explaining that through 
courtesy, or from other motives, it was the usual 
custom to send bills to the attorneys of the parties.” 

Furthermore, having preferred to extend credit to and 
deal with appellees and having charged them with the 
work, appellant was not thereafter allowed to charge the 
principal. 

Ford vs. Williams, 21 How., 287. 

8. The facts and circumstances of the ease are such as to 
ley ally bind the defendants as principals. 

(a.) Tt is well-settled law that one. even though he may 
have the power to contract as agent, may so conduct him¬ 
self as to be personally bound. The law applicable to such 
cases is stated in Heath vs. Bates, 49 Conn., 342 (Park, 
C. J.): 

“An agent can always bind himself personallv. 
where such is his intention. Here it is merely held 
to be a fair inference from the act of the attorney in 
placing the writ in an officer’s bands and giving no 
notice to the contrary, that he intends to be per¬ 
sonally liable for bis fees. And this inference un¬ 
doubtedly accords with the actual fact in the great 
majority of cases.” 

The facts of the case cited were such as to be applicable 
to the case at bar. as is shown by a review of the facts herein. 

Appellees requested the appellant to print 50 copies of 
their briefs. S'uch and such only were the instructions 
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given. That appellant understood this request to be an im¬ 
plied promise of appellees to personally pay a reasonable 
amount for the work done is shown by the course pursued 
* )th by t le appellant and the appellees. When the work 
was completed a bill accompanied it corresponding to the 
charge made on appellant’s books, to wit, “Messrs. Cuttings 

. 11 wlU be recalled that the appellees 
herein had previously had printed numerous briefs and 

papers from time to time by appellant. In every instance 
appc ant received the same instructions as given for the 
work sued for. namely, an order to print certain papers, and 
the work completed and delivered to appellees together with 
a bill charging appellees personally. Appellees then for- 
warded then- check to appellant and the various items of 
indebtedness were thus liquidated. So far as all cases prior 
o t ic one at issue, and also the present ones were con¬ 
cerned, appellant knew only that it was doing work at 

the request of reputable members of this bar, and looked to 
them tor its compensation. 

It is submitted that by these facts there is sufficient evi¬ 
dence to prove that appellant, acting as a reasonable person 
might properly consider appellees were ordering in the 
capacity of principals, and, as before set out in this brief, the 
burden to show the contrary rests on defendant. 

Wilder vs. Cowles, 100 Mass., 487. 


And. as above pointed out, the acts of the parties subse¬ 
quent to the main transaction confirm this view. The appel¬ 
lant sent bills during eight and fourteen months; there was 
no payment; appellant by letter requested payment- there 
was no remittance. Appellant places the matter‘in the hands 
of its attorney, who calls upon and writes the appellees 
Finally suit is instituted. Therein, and after the time 
stated, and for the first time, personal liabilitv is denied 
Had such a defense been thought of in time," it could as 
well have been stated when the first bill was sent, or when 
any of the other bills were sent, or when the printer by 





letter asked for payment, or to the attorney of the appellant. 
The intent of appellees to he personally bound is shown by 
their acts. 

i 

(b) The Adjudicated Cases. 

* 

i 

The cases involving the liability of an attorney to pay for 
printing briefs are scant and few. The court in Trimmer 
vs. Thompson, 41 S. C., 125, the leading case on the sub¬ 
ject. held: 

"It may be remarked, in the beginning, that the 
action involves the liability of an attorney, who pro¬ 
cures a printer to print briefs and argument in 
causes of his respective clients, to answer himself for 
the debt thereby contracted. In other words, does 
the printer, in such a case, look for payment to the 
attorney, or to the attorney’s clients, for whom the 
printing is done? All this, it seems to us, must de¬ 
pend upon the contract. If Thompson [the de¬ 
ceased\ as an attorney at law, contracted with Trim¬ 
mer to print his (Heats' briefs and argument un¬ 
less in such contract he stipulated that he was har¬ 
ing the work done as the agent of his clients as his 
principals , he will be liable to pag for such work. 
* * * | Italics ours. | When Mr. Thompson, as 

an attorney, contracted with Mr. Trimmer for this 
printing he was bound in law, either to have con¬ 
tracted for himself or for another. The legal result 
is, that such a contract is his, until lie makes the 
contrary appear. * * * Clearly, a lawyer as 

such, making a contract by implication, that will 
bind him personally, is not hard to ilnagine. ,, 

In that case the defendant was the administrator of a de¬ 
ceased attorney and pleaded agency on facts that appear to 
he similar to the case at bar. Ilad the attorney lived he 
would have probably paid the account in question without 
dispute, as the court states (see p. 129). 

In Cameron Sun vs. McAnaw, 72 Mo. App., 196, where 




t* l tz::v he attorney for • «■*. it 

Tn such cases it is only necessary to innnirp m 

S? *»“"s& 

^X'::r ney that the ,,iainti,r —^ 

Honynge « Field, 44 N. Y. Sup. Ct„ 581 (for 
stenographic services). V 

™rr> I r aper C °- M - Bopb - vsbell > 14 Mo. App., 
034 ( costs f °r printing a brief). 

^ ires vs. Brians o Vt ini • irua n 

r , ^ ’ ' l,j IU1 • '* hile the court ruled undpr 

t >e peculiar fa, ., of the ease that the attorney was not liable 

a- an olheers charges for serving writs, it was held: 

o„ 

••bents writs: as where the officer had lieen' in^the 
(••mskm. practice of charging his fees foisuchsei 
e> to he lawyer, who from time to time hadIT 
tlcl such charges without questioning their legality" 
from such practice the law i r Je £ ai] ty. 

pay for subsequent services.” ' Py 8 pronuse to 

Preston vs Preston. 1 Mich. (Doug.), 292 (294) suit 
against an attorney for clerk’s charges: ’ ’ 

“We do not intend to say that an 
no case, he made personally liable to the clerb 
fees, without proof of an express prom,'4 tonavTt, 
m each particular instance. If it should P y ^ hem 
that the clerk had uniformly refused^ credh LT 
client that the attorney had been in ti, 0 n i-. 
paying such bills-that the clerk hJ hablt ° f 
given him credit on his personal assu^Tn-thit 
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there had, indeed, been any course of dealing between 
the parties, which would warrant the inference that 
it was the mutual understanding between them, that 
the credit should he given to the attorney, and not 
to his client, the attorney would be held personally 
liable.” 

(c) The Account is an Account Stated. 

In the Agreed Statement of Facts it is stipulated that 
‘defendants did not dispute the bills or liability therefor 
until suit brought, namely, on the 24th day of June, 1912.” 
It is needless to again state the previous business relations 
of appellant and appellees. It will be recalled that, so far 
as the particular items of indebtedness are concerned as 
earlv as January 30th, 1911, and November 8th, 1911, 
Messrs. Cuttings A Chamberlin, by hills presented, were noti¬ 
fied that Judd A Detweiler, Inc., considered them liable for 
the indebtedness. Moreover, on April 12th, 1912, we find a 
letter from Judd & Detweiler, Inc., to Gittings A Chamberlin 
calling their attention to the account and stating that some 
several times statements of the account had been forwarded 
to them with no reply. Thereafter correspondence was had 
l>etween appellant’s attorney and the appellees, the firm of 
Gittings & Chamberlin, concerning the hills and at no time 
therein did apj>ellees dispute the account. Such inertness 
on the part of the appellees herein is tantamount to an ad¬ 
mission of the reasonableness of, and liability to pay, the 
account rendered. The law of account stated is so well 
known and its applicability to the case at bar so clear that 
there is no need to discuss the matter except to refer to the 
following excerpt: 

Standard Oil Co. vs. Van Etten, 107 U. S, 1; 27 
L. Ed, 319 (332) : 

“The claim on this part of the case is, that an ac¬ 
count rendered becomes an account stated, unless 
objected to within a reasonable time; that what con- 
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of Taw" a ^ rea | on able time in such a case is a question 

correct statement of theTaw Tnd'iTT^ T' 8 u “ 
was charged by the Qreutt Court.” V™*** what 


CONCLUSION. 

In conclusion it is submitted that the judgment of the 
court, below should be reversed: 

(a) Appellees ordered the work done in their own name. 

(t> ,\ Appellees did not, as it was their duty to do notifv 

appellant 01 their intention and wish to have the’charge 
made to third parties. enaige 

(c) There was nothing in these transactions to cause an- 
pe ant to even suspect a different course of business than 
had heretofore prevailed with appellees and others. 

(d) Appellees tailed to prove affirmatively upon suit 

■“—-«■ vi r 

(e) Appellees permitted the account to become stated. 

(/) Appellees did not deny liability until c„,t k. . 
although the bills were eight and fourteen months old. ^ ’ 

(9) I here is nothing in this case to put it without th* 
general rule of law as held in the decisions. 

Respectfully submitted, 


October 17, 1914. 


JOHN B. DAISH, 

J. RAYMOND HOOVER. 
Attorneys for Appellant. 
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n the ({Court of 


Weals 

OF THE DISTRICT OF COLUMBIA 



October Term, 1914 


No. 2743. 


JUDD & DETWEILER, INC., Appellant, 

V 8. 

JOHN C. GITTINGS and JUSTIN MORRILL CHAM- 
ippclfc™ trad ' ng 38 Gittings & Chambebun, 


brief on behalf of appellees 


The case will be found more fully disclosed in the 
statement of facts, upon which trial was had by the 
Court without the intervention of the jury (R. pi-6), 
ian in the statement of the case contained in appel- 
lant s brief, which is neatly abbreviated. Agreeably to 
Section <0 of the Code, it may be noted that the case 
was submitted to the Court and the exceptions to the 
findings of the Court are in the form of an assignment 
of errors directed to the Court’s finding of facts as well 
as to rulings at law. (See Sec. 71 of the Code.j 
Rather than accept the issue defined on page 4 of ap¬ 
pellant's brief, the question to be determined, as we see 

It) IS l 


Are attorneys at law, acting within the scope 
of their authority, who order necessary briefs 
printed for use in their client’s case personally 
liable for the bill, in the absence of an agreement 


" •. r ■-*'./ • >- 

■ • • • -; ;* . • 






on their part to be personally liable, when jtlie 
printer was aware that the attorneys were acting 
in a representative capacity and the names of 
their clients were disclosed?" 

Appellant collates the numerous assignments of error 
under three separate heads. We shall treat the first two 
together: 

1. “It was appellees’ duty to clearly and definitely 
disclose that they, when ordering the printing, were 
acting as agents and not as principals." 

2. “There was lack of sufficient notice to appellant 
that appellees were acting as agents of disclosed prin¬ 
cipals." 

In specifying these “points of law" appellant pre¬ 
sumably has overlooked the disclosure in the statement 
of facts that “on receipt of the manuscript plaintiff 
knew that defendants were attorneys for their respective 
clients" (R. 2). The Court needs no citation of author¬ 
ity on the principle of hornbook law that a contract 
made with an authorized agent of a known principal 
binds the principal, but not the agent, and that the 
legal presumption invariably is that the agent always 
intends to bind his principal and not himself, and the 
credit is given to the principal and not to the agent, and 
the latter is not liable unless the credit has been given 
to him expressly and exclusively, and it teas clearly his 
intention to assume a personal responsibility. This 
Court so held in Evans vs. Marsh, 38 App. D. C., 341, 
citing Whitney vs. Wyman, 101 U. S., 392. 

The answers to these two subdivisions of the argument 
may be found by referring to the facts disclosed in the 
record, as the names of the defendants, as attorneys for 
their clients, appeared in the manuscript from which 
the briefs were printed and this representative capacity 
stated in the body as well as on the covers of the briefs 
when delivered. (R. p. 3.) 




. If is not apparent how the defendants could have 
given more sufficient notice that they were acting I» 

LTmw\| ,r n ‘ 0rP deflniteI ‘ V disclosed their principals 

l nder the second assignment of error appellant stated 
(appellant’s brief, p. 11) ; ppeiiuni states 

« 

“That neither the appellant nor the appellees 

rules of court bought knowl- 

from the Agr^d' Statenmnt^ 

paiTo^he e8l,ed " ^ « 

“It is further agreed that the rules of the 

. ourts made the printing of briefs necessary in 
both cases.” J 

It may be readily perceived that this statement was 
incorporated in order to prevent the identical conten 

S™- h / a P pel,ant - U admits the authority 
of the attorneys to order the briefs in the number sup- 

plied and for use in their clients’ cases. If requested 

this Court would probably take judicial notice^hat 50 

; r yS fUrDi8hed iD tW8 inrisdiction, the- 

that th , Preme C ° Urt of the Uni ‘ed States, and 

that the same charge would have been made had appel¬ 
ant printed only 30 copies, as prescribed by a rulHf 
that Court. However, the statement of facts shows the 
^required number” to have been ordered and delivered. 

Defendant’s contention as to the number ordered we 
may be permitted to state, is now raised for the first 
ime and appears to be based on the case of Weisse & Co. 
vs. City of New Orleans, 10 La. Ann., 46 (Appellant’s 
brief, p 10). That the thought is new on its part is 
deducible from the fact that the instant suit was not 
brought against the defendants for the cost of the briefs 
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ordered in excess of the number prescribed by the rules 
of Court, but was instituted on the theory that the de¬ 
fendants were liable, as principals, for the work they 
ordered and not for exceeding their authority. It is 
noticeable that Weisse & Co. vs. New' Orleans w r as a suit 
by the printers against the clients. The report of that 
case discloses that from 300 to 325 copies w'ere printed. 

• 

In that case, upon the principal question, and the one 
really involved here, the Court held it to be conceded that 
counsel had the right, as implied power, to have briefs 
printed at the expense of clients, but that the clients 
should not be taxed with the printing of more copies 
than are usually required. Further on the point of 
exceeded authority appellant cites the case of Wil¬ 
liamson Paper Co. vs. Bosbyshell, 14 Mo. App., 534. In 
that case also the suit w r as brought by the printers 
against the client and not the attorneys. The report 
there discloses that the attorneys had particularly told 
a member of the printing firm that it w as to be distinctly 
understood that the payment was not to come out of 
the pockets of the lawyers. Such being the uncontra¬ 
dicted testimony, it is difficult to see what would have 
there induced the plaintiff to proceed against the attor¬ 
ney, had he done so. How’ever, the case turned not on 
that point, but on the broad rule of disclosed agency 
and the relations of attorney and client. It is also inter¬ 
esting to observe that the Court in that case stated: 


“It is quite w r ell settled that an attorney has 
authority, by virtue of his employment as such, 
to do, on behalf of his client, all acts in or out of 
court, necessary or incidental to the prosecution 
and management of the suit, and w T hich affects 
the remedy only. We have no doubt this includes 
the pow T er to have printed, at the charge of his 
client, such briefs or arguments as the attorney 
may judge advisable ” 

4 
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it would seem that appellant jeopardizes its position 
m ci mg that ease, for it may be used favorably to ap¬ 
pellees, as holding the number of briefs necessary is left 
to the judgment of the attorney. True it is that the at¬ 
torney there specifically disclaimed any liability to pav 
for the printing, but had he not done so, can it be said 
that he would have been personally liable for the bill? Ap¬ 
pellant now argues that, granting it was chargeable with 
knowledge of the rules of Court, Livingston vs. N Y 
t ol ege of Dentistry, 64 N. Y„ Supp, 140, is cited in sup¬ 
port of its contention that the Court erred in consider¬ 
ing it unimportant that the plaintiffs at bar had charged 
e items against the defendants, in view of the con¬ 
sideration that the defendants did not know it. The 
record in the case just mentioned shows that the plain¬ 
tiff, a printer, brought suit against the client for the 
>alance due for printing done at its request through its 
attorney. There, as here, no dispute arose as to the per¬ 
formance of the work, nor its value and of non-payment. 

1 here the attorney sought to relieve his client from lia¬ 
bility by urging that he alone was liable, although there 
was no distinct agreement that the plaintiff look to him 
for payment. The Court held: 


“That where an attorney presents to the plain¬ 
tiff, to be printed, a manuscript purporting to be 
his argument as plaintiff’s attorney in a law suit, 

he is presumed to be acting as agent and not as 
principal.” 


The only question there litigated was whether the 
client or its attorney was liable for the balance due. The 
work done consisted of certain printed matter, purport¬ 
ing to be an argument by defendant’s said attorney in 
its behalf. At the close of plaintiff’s case, the complaint 
was dismissed. The Court said: 




“The manuscript furnished to the plaintiff by 
defendant's attorney apprised it of the relations 
existing between the defendant and its attorney. 
An attorney is the same as any other agent, and, 
as such, is not liable personally, when he keeps 
within the limits of his authority and disclosed 
the name of his principal. He is presumed to be 
acting as agent and not as a principal, and the 
plaintiff was justified, therefore, in. treating the 
defendant as its debtor.” 


The question to whom the bills were sent also arose 
in that case. There it appeared that bills for the work 
were sent by plaintiff to defendant's attorney. Plain¬ 
tiff attempted to explain why this course was followed, 
and it was held that the question to whom credit was 
given by plaintiff was the vital one in the case, and while 
the sending of the bills to the attorney direct justified 
inferences favorable to the defendant, it was the privi¬ 
lege of the plaintiff to rebut these inferences by explain¬ 
ing that through courtesy, or from other motives, it was 

the usual custom to send bills to the attorneys of the 

•/ 

parties. The case is reported in 7 N. Y. Ann. Cases, 398, 
where the authorities are collected. 

Appellant groups its further assignments of error un¬ 
der its argument numbered 3, that “the facts and cir¬ 
cumstances of the case are such as to legally bind the 
defendants as principals,” and states on page 14: 

“The cases involving the liability of an attor¬ 
ney to pay for printing briefs are scant and few.” 



The remaining portion of this brief will be directed 
to the adjudicated cases. We readily concede that the 
cases where the attorney has been held liable for print¬ 
ing the briefs of his client are scant and few, but submit 
that cases involving the liability of the client to pay for 
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°7? eml b \ tbe attorne y are numerous indeed and 
practically unanimous. 

Trimmer vs. Thompson, 41 8. G, 125, which appellant 
avers to be "the leading case on the subject” (App. brief, 
p. 14), is, we find, the leading case in a solitary class 

It is to he noticed that in referring to that case, at- 

<ntion is called to the fact that the suit was against 

ie estate of a deceased attorney for printing and that 

if he had lived, perhaps he would have without ques- 
turn pmd the bill” 1 

The same remark, it is curious to observe, was made 
by the trial court and assigned as error on appeal The 
dialogue, interesting we think, and not lengthy, follows- 


“His Honor asked defendants’ attorney in sub¬ 
stance : ‘Have you any authority, that when a 
lawyer carries work to a printer and tells him 

to do it, and nothing more is said, that he is not 
bound individually to pay for it? 1 ” 


The attorney for the executor of the defendants' 
(‘state replied: 

“No, your honor.” 

“There he ought to have stopped,” says the report, 
but in his laudable zeal for his client, he voluntarily 
adds at once these remarks, ‘Neither have I been able to 
find any authority holding that where a lawyer carries 
work to a printer and orders him to do it, and discloses 
t he fact that he is an attorney, and the same is for his 
cliejif, he is bound individually to pay for it.’ Then it 
was said his honor replied, ‘No, and the reason is that 
the lawyer always paid for it without being sued.’ ” 

'I e may be subject to the same criticism from the 
appellant here as the attorney was from the Court there, 
but fortunately we have access to the reports of several 
eases that may not have been accessible to him in his 
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misfortune, but be that as it may, the report of that 
ease nowhere discloses the plaintiff had knowledge that 
the attorney was acting for his client. 

The only other case we have been able co find in which 
the attorney has been held personally liable is that of 
Cameron Sun vs. McAnaw, 72 Mo. App., 196 (App. brief, 
p. 14), which case was cited to the Court below not in 
the brief of appellant, but in that of the appellees. There 
the Court said: “If the credit was extended to the at¬ 
torney and not the client, or which is the same thing, 
if the plaintiffs and defendants entered into a parol 
agreement by which the defendant expressly undertook 
and promised to pay for the printing of the briefs men-' 
tioned in the account sued on, if the plaintiff would 
print such briefs; and that plaintiff, relying on such 
promise and undertaking of the defendant, did print the 
same, then the defendant was liable therefor. Under the 
evidence and instructions the jury found an express 
agreement by which the plaintiff was to look to the de¬ 
fendant for payment.” 

From the quotation from that case appellant appar¬ 
ently grasps it as authority for its argument, that as the 
plaintiff understood, it should look to the attorney for 
payment in the first instance, the liability of the attor¬ 
ney is fixed. . 

Clearly demonstrating the line of authorities un¬ 
broken except by Trimmer vs. Thompson, supra, the 
case, preferred by us to be designated as the leading case, 
is Judson vs. Gray, 11 N. Y., 408, cited with Harry vs. 
Hilton, 64 How. Prac., 199, in Bonynge vs. David Dudley 
Field, 81 N. Y., 159. ' 

The first of these two cases involves the personal lia¬ 
bility of the attorney for the fees of a referee. In 
Bonynge vs. Field, a suit brought to recover for a steno¬ 
grapher’s bill in a criminal action, in which the defen¬ 
dants were the attorneys for the prisoner, 

Miller, J., said: 
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“The rule is well established that when a per¬ 
son contracts as the agent for another, and the 
fact of his agency is known to the person with 
whom he contracts, the principal alone, and not 
the agent, is responsible. The rule applies to the 
relationship of attorney and client, and except to 
a (ertain class of officers who are not within the 
general rule, attorneys can not be held personally 
responsible for services of this kind rendered in 
a suit, unless there is a special obligation to that 
end. The charges of stenographers are within 
the principle laid down, and unless the evidence 
establishes that the services were rendered upon 
the responsibility of the defendants, the com¬ 
plaint was properly dismissed. * * * de¬ 

fendants never, admitted any liability and there 
is no direct proof showing that they intended or 
expected to be responsible personally.” 

It may be pertinently observed in reply to another of 
appellants contentions that evidence in that case was 
held properly rejected which was offered to show the 
previous dealings of the parties, and that bills were fur¬ 
nished to the attorney and from him plaintiff received 
payment; the court holding that what was done on other 
occasions would not render the defendants liable for the . 
plaintiff's claim in the case. 

In Co veil vs. Hart & McGuire, 14 Hun., 252, a more 
extreme case, the defendant, a firm of attorneys, being 
engaged in preparing for trial a case which involved the 
settlement of an extended partnership, employed the 
plaintiff to examine the partnership books, it being 
uecessary to do this in preparing for trial. Upon the 
trial of an action brought by him against the firm, to 
recover the value of his services, the defendants request¬ 
ed the ( ourt to charge, that if the defendants employed 
the plaintiff to perform the sendees under authority 
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from their client, and the plaintiff had knowledge that 
the employment was for their client, then the plaintiff 
could not recover. Held, that the Court should have 
granted the request, and erred in refusing so to charge. 

The rule, the Court said, that an attorney is simply the 
agent of his client may not he applicable to services per¬ 
formed for an attorney by a public officer, who is bound 
by law to act in the matter entrusted to him by an at¬ 
torney (such is the case of Heath vs. Bates, cited by ap¬ 
pellant), but the case in hand is one of voluntary engage- 
went, by the plaintiff, hence the ordinary rule applicable 
to principal and agent obtains. * * * In the case 

then the plaintiff could not recover against the attorneys 
inasmuch as the former knew of their agency unless they 
contracted for themselves and gave the plaintiff their 
personal credit. 

“This could only he established against the de¬ 
fendants by an express promise on their part to 
he themselves personally liable, or proof of facts 
and circumstance's equivalent to an express 
promise by them.” 

The rule that an attorney will incur no personal re¬ 
sponsibility by simply requesting the performance by a 
stenographer of services rendered necessary in the 
progress of the case, unless he expressly binds himself, 
is laid down in* 26 Am. & Eng. Enc. L. (2 Ed.), 778, 
citing among many cases: 

• i 

Whitton vs. Sullivan, 96 Cal., 480. 

Miller vs. Palmer, 25 Ind. App., 357. 

Boynge vs. Waterbury, 12 Hun., 534, is a case fre¬ 
quently cited. There a judgment against an attorney for 
services of a stenographer was reversed with the ex¬ 
pression that it appeared that plaintiff understood de- 


fendant’s relation to the ease at the time when the em¬ 
ployment took place; that the defendant was the agent 
of a known principal and ordinarily would not incur a 
personal liability simply by requesting the performance 
of such a service for his client, and that an attorney 

who has not specially obligated himself to pay can not 
be rendered liable. 

In Sheridan vs. Genet, 12 «un., 660, the Court fol¬ 
lowed Boynge vs. Waterbury and concluded with the 
observation that “the rule adopted in that case will be 
enforced in all kindred cases, and if stenographers seek 
to make counsel liable, they must take the necessary 
steps to accomplish that end. This is not a serious bur- 
den and can be easily done ” 

The last eases on the subject are in accord with the 
rule as heretofore stated: 

In Tyrrel vs. Milliken, 135 Mo. App., 293, the plain¬ 
tiffs properly sued the client, who sought to defend on 
the ground that his attorney had contracted to pay a 

larger amount for the printing than he was authorised 
to do. 

In the last reported case on the subject, Sanders vs. 

Riddick, decided by the Supreme Court of Tennessee 
(1913), 156 S. W., 464, while the question of liability 
for printing briefs arose between attorney and client, 
the court held that “where the service of a third person 
is needful to the lietter conduct of a case, such as a 
stenographer or printer, that service, when called into 
requisition, is prima facie at the expense of the client.” 

The Court then quotes from Bonynge vs. Field (supra) 
that attorneys can not be held responsible for services 
of this kind rendered in a suit unless there is a special 
obligatten to that effect.” 

Hornstein Co. vs. Crandall, 156 Ill. App., 520, decided 
in 1910, cited in Sanders vs. Riddick, is a case where the 
proper action was brought, that is, by the printers 
against the client. There the plaintiff did the work on 

" i.r ni 


11 


the order of defendants' attorney and it was contended 
that the evidence showed that the claim was the debt 
of the attorney of defendant, who gave the order for the 
work and to whom the work was charged in plaintiff’s 
hooks and not the debt of the defendant. The Court, 
nfter stating that the rules of court required printed 
briefs, held it to be within the scope of implied authority 
of the attorney to have the briefs printed, and the fact 
lhat the printing was charged to the attorney was by no 
means conclusive on the question whether the credit was 
given to the attorney or to the defendant, for whom the 
printing was ordered, and that from the evidence the 
Court might properly find the claim was the debt of the 
defendant and not.of his attorney. 

In Tvrrel ys. Hammerstein, 67 N. Y. Supp., 717, 
printers brought suit against the client for printing 
briefs. The defendant claimed that because the order 
for printing was given by his attorneys, they, and not 
he, are liable to the printer for the bill. The Court 
said the law is the other way” and that attorneys at 
law, like other agents, are ordinarily exempt from lia¬ 
bility to third persons for what they do in the name and 
on behalf of their principals. 

A late case is that of Argus Co. vs. Hotchkiss (decided 
in 1907), 107 N. Y. Supp., 138; 121 App. Div., 378, hold¬ 
ing that an attorney's negotiation for work to be done 
in a law suit is the act of an agent for a known princi¬ 
pal, and for the expense thereof he does not become 
personally liable (syllabus). 

The action in that case was brought to recover the 
charges for printing a case upon appeal in a divorce 
proceeding. Speer was vice president of the plaintiff 
company. The defendant, Hotchkiss, and Speer 
were attorneys at law, though Speer was not at that time 
practicing the profession. In a conversation Hotchkiss 
told Speer that he had a large case that was to be 
printed, and “that he was personally interested to have 
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it done cheap and wanted to know what price ” other 
conversations followed as to the size of the case and the* 
price of the printing of it. It was.agreed that the plain¬ 
tiff company would print the case at 75 cents per page 
and thereafter the case was sent to the Argus Company! 
and was printed by them. The total cost of the printing 
amounted to *1,207, of this *950 had been paid by the 
plaintiff in the divorce case which was printed. The 
defendants were counsel, but not attorneys for the de¬ 
fendant in the divorce case. In the trial the plaintiff 
recovered judgment for the balance of the bill remain¬ 
ing unpaid. From the judgment entered upon the ver¬ 
dict of the jury, an appeal was taken which resulted in 
a reversal. The Court said: 

“It was recognized upon the trial of the action 
and is undoubted law. that an attorney’s negotia¬ 
tion for work to be done in a law suit is the act of 
an agent for a known principal, and for the ex¬ 
pense of that service the agent does not become 
personally responsible. Whether or not at the 
time of the making of the contract for the print¬ 
ing of the case, defendant Hotchkiss revealed to 
Speer the nature of the case and the nature of his 
interest therein, when the case was sent to the 
printer it was a fair notice that the action was 
one in which the attorneys could only be inter¬ 
ested as attorneys or counsel. 

“The mere procurement of the printing of a 
case by counsel certainly does not create personal 
liability. Nor can the statement of Hotchkiss 
of a personal interest that the work be done 
cheaply, be construed to be a special promise to 
pay a debt for which he would otherwise not be 
liable. I am unable to find any words which 
would impart any intention on the part of Hotch¬ 
kiss to be personally liable for the debt.” 

Another point, for the first time raised by appellant, 
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is the astonish inn; defense that the account is one stated. 
*In appellant's brief (p. 16) reference is made to that 
l>ortion of the statement of facts, namely: 

“Defendants did not dispute the bills or lia¬ 
bility therefor until suit was brought, namely, 
on the 24tli day of June, 1914.” (It. p. 2.) 

It will be seen that in the letter from Mr. Gittings to 
appellant's counsel, dated May 17,1912 (It. pp. 4, 5) and 
those from appellees to their clients (R. pp. 5, 6), it was 
made known to appellants that appellees were endeavor¬ 
ing to obtain payment from their clients. 

To us it is a novel legal proposition that where there 
is no pre-existing debt or liability, the rendering of an 
account to one who keeps it without objection, creates 
a liability on an account stated. 

The rule that an account which has been rendered and 
to which no objection has l>een made within a reasonable 
time is to be regarded as admitted by the debtor as prima 
facie correct, assumes that there was some indebtedness 
between the parties, for there can be no liability on an 
account stated if no liability in fact exists, and the 
mere presentation of a claim, although not objected to, 
can not create liability. . 

/ K. C. L., Par. 14. 

27 L. R. A. (N. 8.), 821, note. 

29 L. R. A. (N. 8.), 346, note. 

Allen vs. Somerset Hotel Co., 88 N. Y. Supp., 
944. 

Anding vs. Levy, 57 Miss., 51. 

Freeland vs. Heron, 7 Cranch, 147. 

Responding directly to appellant’s contention that the 
previous business relations between appellant and ap¬ 
pellees have an important bearing on the case, we desire 
to respectfully urge that nothing will be found therein 
that would fix, or even tend to create, any liability for 











Dougherty vs. Paige, 48 Iowa, 483 
Bonynge vs. Field, supra. 

We find in DoUgherty vs. Paige, where att 
attempted to be held liable by a sheriff for se 
it was sought to prove that it was the cust< 
neys to hold themselves responsible for his 
<’ourt held such custom to be immaterial 
fendant would not be bound bv such custom •'< 


to become responsible for fees, it was because they ex- 
pressly so contracted. “Acts,” says the Court, “may be 
interpreted in the light of custom for the purpose of 
raising an implied contract, and a contract, whether ex¬ 
press or implied, may be interpreted in the light of cus- 
for the purpose of determining its nature or extent, 
where they would otherwise lie doubtful; hut this w ,. 

believe, is about the extent of the office of custom.” ’ 

As the record discloses the entire amount involved in 
this suit is 134.00, it may la* that we are subject to some 
criticism for consuming the time and invoking the ma- 
< hinery of the Courts in contesting the claim. However 
it is trusted we are pardonable in defending an unjust 
attempt, through the Courts, to force us to assume a per¬ 
sonal liability which the law does not impose uVm us, 
and to cure the mistake made by plaintiffs’ attorneys 
in not making the proper parties defendants. 

In conclusion it is urged that no errors at law were 
made by the trial court, and its findings of fact beinc 
tantamount to findings by a jury are not renewable 





